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Introduction

When opening a Gemara, one is immediately swept up in the timelessness of the endeavor at
hand. Studying Gemara and its commentaries is an opportunity to listen in on a three-thousand-
year-old discussion of Jewish law and lore. The Gemara records the conversations of the
tannaim, early amoroim, and later amaroim who all try to comprehend and explain the words
and rules of the written and oral Torah. Every Posuk, Mishnah, Baraisa, and Halacha of chazal
needs to be clarified and understood.

It is precisely this multi-generational discussion which makes the task of understanding Gemara
so difficult. There are many voices, many conflicting opinions, many proofs and explanations,
all from different and varied eras. The text itself adds to the complexity. The Gemara is written
in a seemingly impenetrable Aramaic and a cryptic Hebrew, without punctuation, and with
abstract and sometimes unfamiliar ideas. At times, it is even hard to recognize who is saying
what. Understanding Gemara can be terribly discouraging to the novice, and parts are
challenging even for an expert.

The central goal of learning Gemara is to understand the basic ¥ Xopw (shakla ve'tarya “give
and take”) of each X0 (sugya “passage”). One must understand what the Gemara tries to
explain, who says what, which proofs are offered, and how it all fits together. Until all these
aspects of a sugya are understood, one cannot claim to understand the Gemara.

This book helps one clearly understand the basic shakla ve'tarya of every sugya in Tractate
Makkos. We do this by expressing the structure of a sugya in clear, tidy, and exact charts. Each
box within a chart contains a Posuk, a Mishnah, a Baraisa, a Halacha, an opinion, a
contradiction, a resolution, a proof, a refutation of a proof, etc. The position of each box within
the chart and how all the boxes are arranged facilitate a deeper understanding of the ideas in the
Gemara. The charts help one see each idea in the context of the rest of the sugya. With the
charts, everyone can see the views of each participant in a dispute. If the Gemara is referring to a
previous argument, the position of the box tells which argument it is referring to. The ultimate
purpose of this book is to promote understanding and clarity. The Gemara can seem like a
confusing and mystifying cacophony of voices. These charts transform the Gemara into a lucid
and coherent symphony.

Tractate n1on, Makkos, is one of the most studied parts of the Talmud. Many students of Gemara
first learn it in junior high school and study it again and again throughout their lives. The ideas
learned in Makkos are central concepts for every Gemara student. With only twenty-three pages,
it is full of fundamental ideas that are found everywhere else in the Talmud. It consists of three
chapters. The first chapter deals with 21 (zomemim) witnesses, which are witnesses to a crime
that are shown to be false in a specific way. The second chapter analyzes the halachos of
accidental killing. The final chapter discusses the halachos of actually giving makkos (“lashes”)
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for violating a law. The popularity and the ubiquity of its ideas make Makkos fundamental for
studying Gemara.

For the most part, we present Rashi's interpretation of the Gemara. Several times, however, other
commentaries are also sprinkled about when appropriate.

This book can be used in several different ways. One can first look at a sugya in this book, and
then see how the words of the Gemara fit in. Or first learn the Gemara, and then look at the
charts to see the structure of the sugya. Alternatively, one can use this book to review (chazer)
the Gemara once it is understood. The charts are very helpful for seeing the big picture of the
Gemara. One can get lost in the “forest” by looking at each of the “leaves.” The charts illustrate
the structure of both the “leaves” and the “forest.”

A slight disclaimer is necessary. This book is not an exact English translation of Makkos. Three
excellent translations (Artscroll, Koren, Soncino) already exist, each with its own style. Nor is
this book meant to replace a rebbi or a teacher who will explain every aspect of the Gemara with
the commentaries. Nor is this book a substitute for amelus beTorah (“hard work in Torah”)
necessary to understand a Gemara. Rather, this book is simply meant to aid one in seeing the
structure of each sugya clearly and understandably.
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Keitzad Ha’Eidim Chapter One Makkos

Chapter One - 2>7y7 72

2a) Mishnah: Zomemin Witnesses Who Get a Different Punishment

Witnesses come to court and testify that a person did something wrong. If the witnesses are
truthful, then the court will give the correct punishment to the accused. Sometimes, it can be
shown that the witnesses are false, in that case, nothing is done to the accused. There are,
however, specific ways that witnesses can be shown to be false. In these cases, the witnesses are
called “zomemin witnesses” and the Torah says that they get punished with the same punishment
that they intended for the accused. The Mishnah describes two cases where the zomemin
witnesses get punished with a different punishment.

Our Mishnah

A question:

How do witnesses (2>7y17 7%¥°2) become zomemin witnesses?

First case:

Two witnesses who are kohanim come and say that a known kohen’s mother
was either a divorcee or had chalitza done to her before the kohen was born.
Since such a woman is not permitted to marry a kohen, her son was never a
kohen. If two other witnesses say that that the first witnesses could not have
seen the divorce or the chalitza, then the first two witnesses are zomemin
witnesses and are punished.

They are not punished by becoming a non-kohen. Rather, they are punished
with malkus.

Second case:

Two witnesses come and say that a person accidently killed another person and
hence must go into exile. If two other witnesses say that the first witnesses
could not have seen the accidental killing, then the first two witnesses are
zomemin witnesses and are punished.

They are not punished by forcing them into exile. Rather, they are punished
with malkus.
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Keitzad Ha’Eidim Chapter One Makkos

2a) The Context of The Mishnah

The Gemara asks two questions about the purpose of the Mishnah. An answer is given that puts
the Mishnah in its correct context.

Two questions:

Why does our Mishnah Furthermore, the question that the Mishnah does
ask, “How do witnesses ask is answered later:

become zomemin
witnesses?”” when it gives Mishnah Makkos 1:4

examples where they do | Witnesses are not zomemin witnesses until the

not get punishments like | second set of witnesses come and testify against
zomemin witnesses? It the first set. For example, a first set of witnesses
should have asked “How | says that one person killed another person. Then, a
do witnesses not become | second set of witnesses say, “How can you testify
zomemin witnesses?” about this event? The person who was killed, or
the person who killed, was with us, on that day in
that place.” Then, the first witnesses are not
rendered zomemin witnesses. But if the second set
of witnesses say, “How can the first witnesses
testify about this event? The first witnesses were
with us on that day in another place.” In this case,
the first witnesses are zomemin witnesses, and are
executed.

So, what is our Mishnah asking?

The answer:

Our Mishnah is really following a Mishnah at the end of the previous tractate,
which is Sanhedrin. That Mishnah discussed the punishment for a particular
case of zomemin witnesses.

Mishnah Sanhedrin 11:6
Zomemin witnesses who testified that a kohen’s daughter had relations with a
man are executed by strangulation. If the kohen’s daughter and the man were
really guilty, she would be executed by burning and the man would be
executed by strangulation. Usually, zomemin witnesses get the same form of
execution that they intended to give the victim. In this case the zomemin
witnesses get strangulation which is a different type of execution method from
the one she would have received.

Our Mishnah continues the discussion and asks if there is any case where the
zomemin witnesses get a punishment that is totally different than the
punishment that the zomemin witnesses intended for the victim. This is the case
of the kohen who is the son of a divorcee or a chalutzah.

12




Keitzad Ha’Eidim Chapter One Makkos

2a) A Zomem Witness Becoming a Non-Kohen
Our Mishnah said that the zomem witness does not become a non-kohen. Rather, he gets malkus.

The Gemara wonders why he does not become non-kohen. Two reasons are offered.

R’ Yehoshua ben Levi
A first The posuk says,
reason: Devorim 19:19

T3WR Y17 WA 1ON? N2 ong WK 12 anow
“Then you should do to him, as he had planned to do to his brother. So, should you
remove the evil from those around you.”

The word “him” means the zomem witness, and not the children of the zomem
witness.

Objection: So, why not disqualify the zomem witness, and not his children?
Solution: It says, “And you should do to the zomem witness as he had planned.” He
planned to disqualify the children also. Disqualifying only him and not his children is
not what the zomem witness planned to do.

Bar Padda
A We learn that the kohen does not become a non-kohen from a kal vachomer.
second A kohen who lives A witness about a
reason: with a divorcee or a < divorcee or a chalutza
chalutza did disqualify who did not succeed in
someone (his child) as \I ‘/ disqualifying someone
a non-kohen. (the kohen they testified

about) as a non-kohen.
He himself does not
become a non-kohen.

Ravina

An If you accept such a kal vachomer, you can destroy all the laws of zomemin
objection | witnesses. 2b) One would then be able to make the equivalent following false ka/
to the vachomer:

second The second set of The second set of
reason: witnesses were late, < witnesses were on time and
and the accused was the accused was not killed.

already killed. \‘ \/

The zomemin
witnesses are not
killed.

Since this law is not true, there is a problem using such a kal vachomer regarding
zomemin witnesses.

The Gemara accepts the objection to the second reason and consents to the first reason for the
zomem witness not becoming a non-kohen.

13




Keitzad Ha’Eidim Chapter One Makkos

2b) A Zomem Witness Going to Exile

The Mishnah said that the zomem witness does not go to exile. Rather, he gets malkus. The
Gemara wonders why he does not go to exile. Two reasons are offered.

A first Reish Lakish
reason: The posuk says,
Devorim 19:5
WIYI-NR REPI YYI-T2 217123 2W YV 0997 11733 172 A0 008V 2bn? w3 1myI-NY N3 W)
M-TPNT-07YT NOR-28 011 X7 )
“And when one goes into the forest with his friend to cut wood, and his hand swings
the ax to cut down the tree, and the iron head slips off the handle and finds his friend
so that he dies—he may run to one of these cities and live.”
From the phrase “He may run to one of these cities and live,” the word “He” means
specifically the accidental killer, and not the zomem witness.
A second R’ Yochanan
reason: A kal vachomer:
A killer performed a The zomem witness who did
mazid (intentional) < not perform a mazid
action but does not get (intentional) action but only
killed because of a testified.
technicality.
Does not go to
exile.
An Performing or not performing a mazid (intentional) action is exactly what would
objection | lead one to the conclusion that zomemin witnesses should go to exile. This is because
to the exile is an atonement not a punishment, and therefore:
second e Someone who performed mazid (intentional) action does not go to exile because
reason: his action was so bad that exile would not be an atonement.

e In contrast, someone who did not perform a mazid (intentional) action (like a

zomem witness) should go to exile because it can be an atonement for him.
However, we do not send a zomem witness to exile. So it must be that we cannot use
R’ Yochanan’s assumption that a mazid action is less than a non-mazid action.

The Gemara agrees with the objection to the second reason and returns to the first reason for the
zomem witness not going to exile.

14




Keitzad Ha’Eidim

Chapter One Makkos

2b) A Zomem Witness Getting Malkus

(Part one.) The Gemara just showed why the zomemin witnesses do not get the same punishment
that they tried to give their victim. Now the Gemara discusses why they get malkus instead.

A question:

Ulla
Where is there a Torah source for zomemin witnesses getting malkus?

Objection: This is obvious. There is a posuk:
Devorim 19:19
T30 Y97 DN POR? NwY? on WK 12 apn
“Then you should do unto him, as he had wanted to do to his brother; so should
you remove the evil from those around you.”

A restatement of the question: Where is there a Torah source for the fact that a
zomem witness who does not get the punishment that he intended for the victim
gets malkus instead?

A first
answer:

Ulla
The posukim say,
Devorim 25:1-2
YYII-DR WYY PTRI-NR PTE] DIWDYI USYRT-7R WA DWIR 72 27 MT-0D

q90n32 INYY 72 1397 2T LW 12°9m-yYT T 12-08 M

The usual way to translate these
pusukim is:

“If there is a dispute between people
and they go to court, the judges decide
their case, and they declare the
righteous innocent and pronounce the
wicked guilty, then it should be if the
wicked person deserves to be beaten,
the judge should make him (the wicked
person) lie down and have him beaten
in his presence with the number of
lashes according to his wrongful act.”

An objection: When two people have
an argument, the one who 1s shown
wrong does not usually get malkus.

A better way to translate these pesukim
is to say that they are referring to
zomemin witnesses.

“If there is a dispute between people
and they go to court, and the judges
decide their case, and they declare
righteous the victim of the zomemin
witnesses who was thought to be
wicked to be innocent, and pronounce
guilty the zomemin witnesses who were
thought to be righteous, then it should
be if the real wicked person (zomem
witness) deserves to be beaten, the
judge should then make him lie down
and have him beaten in his presence
with the number of lashes according to
his wrongful act.”

15




Keitzad Ha’Eidim Chapter One Makkos

2b) A Zomem Witness Getting Malkus
(Part two.) The Gemara offers a second reason for the zomemin witnesses to get malkus. This
reason is rejected.

A second Maybe the reason why the zomem witness gets malkus is because he violated the
reason: following posuk,

Shemos 20:12
PV TY F3732 Myn-X5 20 XY axin XY nyn XY
“You should not murder. You should not commit adultery. You should not steal.
You should not bear false witness against your neighbor.”

An Giving false testimony is a “sin without an action” and one does not get malkus
objection to | for a “sin without an action” (unless there’s a specific limud to give malkus, like the
the second one the first reason provided.

reason:
("2 TP PR AYn 12 PRY WY 991,70y 12 PRY WD)
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Keitzad Ha’Eidim

Chapter One

Makkos

2b) Cases Where Zomemin Witnesses Do Not Get the Intended Punishment

The Mishnah listed two cases where the zomemin witnesses do not get the same punishment that
they intended for their victim. A Baraisa lists these cases and three more cases where the
zomemin witnesses do not get the same punishment they intended for their victim. For each case,
the Gemara explains why they do not get the same punishment.

Rulings from a Baraisa

Reason

Zomemin witnesses do not become non-kohanim
when they testify about a son of a divorcee or a
chalutzah.

The reason was given above.

Zomemin witnesses do not go into exile when they
testify that someone killed accidently.

The reason was given above.

Zomemin witnesses do not pay kofer That is, if
zomemin witnesses testify that a person’s ox gored
someone to death for the fourth time, they do not
have to pay kofer to the victim.

The author of this Barias believes that kofer
is a kapporah (atonement) and since the
zomemin witnesses didn’t own an ox that
gored, they don’t need a kapporah.

Zomemin witnesses are not sold as an eved ivri
(Jewish slave). That is, if zomemin witnesses
testify that a person stole money, and should be
sold into slavery to pay their debts or the
witnesses cannot pay what testified was stolen,
then they do not get sold into slavery.

There is no case where the zomemin
witnesses should be sold. This will be
explained below.

A further rule of R’ Akiva: Zomemin witnesses
do not pay when they confess on their own.

The payment which zomemin witnesses pay

is a kenas (penalty) and one does not pay a

kenas when they confess on their own.
(inxy *5 Sy 2%Wn 18 01P)

The three new cases are discussed in the next few pages.
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Keitzad Ha’Eidim

2b) Kofer as a Kapporah

Chapter One

Makkos

The previous Baraisa said that the kofer payment is a kaporah and that is the reason why a
zomem witness does not have to pay kofer. The Gemara analyzes which fanna believes that kofer

is a kapporah.
A posuk: Shemos 21:30
VY NYP-TYR 953 1WHI 179 1M31-17Y DY 1990
“When, however, a fine is imposed on him (the owner of an ox that
gored), he must pay a ransom for his life whatever amount is imposed
on him.”
A rule: A Baraisa

How much should the owner of the ox pay?

Tanna Kamma

Pay the value of the nizak (victim
of the goring).

R’ Yishmael ben R’ Yochanan
ben Berokah

Pay the value of the mazik
(owner of the ox).

Rav Chisda’s way of
understanding the
difference of opinion in
the rule:

Kofer is memonah
(Compensation)

The owner is to pay the value of the
victim’s worth to compensate for

Kofer is a kapporah
(Attornment)

The owner pays the owner’s
worth because he himself

R’ Yishmael believes the damage done. should be killed for his
that kofer is kapporah. negligence.

So, the previous

Baraisa agrees only

with R’ Yishmael.

Rav Pappa’s way of Kofer is a kapporah Kofer is a kapporah
understanding the (Attornment) (Attornment)

difference of opinion in
the rule:

Both the Tanna Kamma
and R’ Yishmael
believe that kofer is
kapporah. So, the
previous Baraisa agrees
with the Tanna Kamma
and R’ Yishmael.

The owner is to pay the value of the
nizak (victim) because we have a
gezeirah shavah with the word
“hashosa” (imposition) said in
another posuk, where the payment
is the value of the victim.

Even though the posuk says “for his
life,” kofer is based on the value of
the nizak (victim.)

The owner is to pay the value of
the mazak (owner) because it
says, “for his life.”

R’ Yishmael did not accept the
gezeirah shavah that the Tanna
Kamma accepted.
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Keitzad Ha’Eidim

Chapter One Makkos

2b) A Zomem Witness Becoming a Slave

When a person steals and cannot pay his depts, he is sold as a Jewish slave (evid ivrei). The
question is what happens if zomemin witnesses say that their victim stole and should be sold into
slavery. The answer depends on whether their victim and the zomemin witnesses could afford to
pay. The Rav Hamnuna goes through all the cases.

The victim can
afford to pay

The victim cannot afford to pay

The
zomemin
witnesses
can afford to

pay

The zomemin
witnesses are not
sold.

Because the
zomemin
witnesses never
tried to get the
victim sold and
they themselves
can pay.

The zomemin witnesses are sold.

Because the zomemin witnesses tried to get the victim sold.

Objection: The zomemin could say, “Why should we be sold?
The victim would not have been sold if he had the money.”
(The zomemin witnesses get the same verdict that the victim
got. The zomemin do not get the same punishment that the
victim was supposed to get.)

Conclusion:
The zomemin witnesses are not sold.

The
zomemin
witnesses
cannot
afford to pay

The zomemin
witnesses are not
sold

Because the
zomemin
witnesses never
tried to get the
victim sold.

The zomemin witnesses are sold.

Because the zomemin witnesses tried to get the victim sold
and cannot pay either.
Rava’s objection:
Shemos 22:2
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“But if after sunrise he is thus beaten, there is blood guilt. He
must make full restitution. If he has nothing, he should be sold
to pay for his theft.”

This phrase “He should be sold to pay for his theft,” means
that someone who stole and cannot pay should be sold. Not
the zomemin witnesses.

Conclusion:
The zomemin witnesses are not sold.

The Gemara concludes that in all four cases the zomemin witnesses are not sold into slavery.
This explains why the previous Baraisa said that zomemin witnesses in this case do not get the
same punishment as their intended victim.
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Keitzad Ha’Eidim Chapter One Makkos

2b) A Zomem Witness Who Confesses

The previous Baraisa stated the opinion of R’ Akiva that a zomem witness does not pay anything
if he confesses. The Gemara wonders why this should be. A reason is offered, and two way of
explaining the reason are given.

A rule of the R’ Akiva
previous
Baraisa: A zomem witness does not pay on his own confession.

The reason for | The payment of a zomem witness is a kenas (penalty) and one does not pay a
the rule: kenas on their own admission.

A first Rabbah
explanation why
the payment of | The zomem witness did not really perform an action to the victim. In other

a zomem words, the victim did not really lose anything. So, the payment is not
witness is a memonah (a compensation).

kenas:

A second Rav Nachman

explanation why
the payment of | The money is still in the hand of the victim, so it is not memonah (a

a zomem compensation).
witness is a
kenas: 3a) Objection: That is essentially what Rabbah said.

A restatement of what was said: Rav Nachman agrees with Rabbah.
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